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RI CHARD S. ARNOLD, Chief Judge.

Plaintiffs seek to claim their share of a judgnment fund
created by Congress to satisfy the federal governnent's obligations
to the descendants of the Sisseton-Wahpeton Sioux Tribe. The



District Court held that their clainms are barred by the six-year
statute of limtations in 28 U . S.C. 8§ 2401(a) and dism ssed their



conplaint for want of subject-matter jurisdiction under Federa
Rule of Cvil Procedure 12(b)(1). Because the plaintiff's clains
did not accrue until they had reason to know of the existence of
the judgnent fund and how it would be distributed, we hold that
their clains are not tinme-barred, reverse the decision of the
District Court, and remand for further proceedi ngs.

In the md-nineteenth century the United States took al nost 30
mllion acres of land from the Sisseton-Wahpeton Sioux Tribe
pursuant to treaties, the terns of which the governnment never
sati sfied. During the Gvil War, the mlitary put down a Sioux
uprising in Mnnesota and forced the dispersal of the Sioux bands,
a mpjority of whomfornmed three successor tribes. A |arge nunber
of the dispersed Sioux affiliated with other tribes. Mre than a
century later, the governnment settled a class action brought by the
t hree successor tribes of the Sisseton-Whpetons. In 1968,
Congress appropriated noney to satisfy the judgnent, and then, in
1972, enacted a plan to distribute what was then a $6, 000, 000
j udgnent fund.

It is inportant to have in mnd the precise terns of the
statute that provides for the distribution of this fund. W
therefore set out the statute in full at this point. The rel evant
provi sions are 88 201, 202, and 305 of the Act of Cctober 25, 1972,
Pub. L. No. 92-555, 86 Stat. 1169, 1170. These provi sions are now
codified as 25 U S.C. 88 1300d-3, 1300d-4, and 1300d-9. They read
as follows:

8§ 1300d-3. Upper Council Sioux; nenbership rolls;
applications for enrollnent; finality of
determ nati ons
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(a) The Devils Lake Sioux Tribe of North Dakot a,
and the Sisseton and Whpeton Sioux Tribe of South
Dakota, shall bring current their nmenbership rolls of



Oct ober 25, 1972. The Assini boine and Sioux Tribes of
the Fort Peck Reservation, Mntana, shall prepare rolls
of their nmenbers who are |ineal descendants of the
Si sseton and Wahpeton M ssissippi Sioux Tribe, who were
born on or prior to and are living on Cctober 25, 1972,
and who are entitled to enrollment on their respective
menbership rolls in accordance with the applicable rules
and regulations of the tribe or group involved, using
avai l able records and rolls at the | ocal agency and area
offices, and any other available records and rolls.
Applications for enrollnent nust be filed with each group
naned in this section and such rolls shall be subject to
approval of the Secretary of the Interior. The
Secretary's determnation on all applications for
enrol Il mrent shall be final

(b) The Secretary of the Interior shall prepare a
roll of the lineal descendants of the Sisseton and
Wahpeton M ssissippi Sioux Tribe who were born on or
prior to and are living on Cctober 25, 1972, whose nanes
or the nane of a |ineal ancestor appears on any avail abl e
records and rolls acceptable to the Secretary, and who
are not nenbers of any of the organized groups listed in

subsection (a) of this section. Applications for
enrol I ment nust be filed with the Area Director, Bureau
of Indian Affairs, Aberdeen, South Dakota. The
Secretary's determnation on all applications for

enrol Il nent shall be final

§ 1300d-4. Apportionnent of funds
(a) Basis of apportionnent

After deducting the anount authorized in section
1300d of this title, the funds derived fromthe judgnent
awarded in Indian C ains Conm ssion docket nunbered 142
and the one-half remaining from the anmount awarded in
docket nunbered 359, plus accrued interest, shall be
apportioned on the basis of reservation residence and
ot her residence shown on the 1909 MlLaughlin annuity
roll, as foll ows:

Tribe or group Per cent age
Devils Lake Sioux of North Dakota ------------- 21. 6892
Si sset on- Wahpet on Si oux of South Dakota ------- 42. 9730
Assi ni boi ne and Sioux Tribe of the Fort Peck

Reservation, Montana ----------=-=---------- 10. 3153



Al'l other Sisseton and WAhpeton Sioux --------- 25. 0225



(c) Per capita distribution to enroll ees

The fund allocated to all other Sisseton and
Wahpeton Sioux, . . . shall be distributed per capita to
the persons enrolled on the roll prepared by the

Secretary pursuant to section 1300d-3(b) of this title.
§ 1300d-9. Rules and regul ations

The Secretary of the Interior is authorized to
prescribe rules and regulations to carry out the
provi si ons of this subchapt er, i ncl udi ng t he
establ i shment of deadli nes.

Certain aspects of this plan of distribution need to be kept
in mnd. The fund was to be divided into four parts, three of
whi ch were to go to three naned organi zed tribes, or their nenbers:
the Devils Lake Sioux Tribe of North Dakota, the Sisseton and
Wahpet on Si oux Tribe of South Dakota, and the Assini boine and Si oux
Tribes of the Fort Peck Reservation, Montana. Each of these three
tribes was given the responsibility to prepare nenbership rolls.
The remai nder of the fund, sonme 25.0225 per cent., was to go to
"the lineal descendants of the Sisseton and Wahpeton M ssi ssi ppi
Sioux Tribe who were born on or prior to and are living on
Cct ober 25, 1972, whose nanes or the name of a l|ineal ancestor
appears on any available record and rolls acceptable to the
Secretary, and who are not nenbers of any of the organized groups
listed,” 8§ 1300d-3(b), as receiving the first three shares. The
plaintiffs in this case claimthat they are nenbers of this |ast
group, and that they have received nothing. |In the case of this
| ast group, the responsibility of preparing a roll of eligible
persons is placed on the Secretary of the Interior, not on any
tribe. The statute further provides, however, that applications
for enrollment nust be filed wwth the area director of the Bureau
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of Indian Affairs in Aberdeen, South Dakota, and that the Secretary
is authorized to prescribe rules and regulations to carry out the



statute, "including the establishnment of deadlines.” Section
1300d- 9.

The Secretary in fact did issue regulations on May 25, 1973.
38 Fed. Reg. 13737, codified at 25 CF.R § 41.1 (1973), and now
recodified at 25 CFR 8 61.4(s)(1995). The regul ations
establ i shed a deadline of Novenmber 1, 1973, a period of about five
nmont hs, for persons claimng to be eligible Iineal descendants to
file their applications.

The plaintiffs in this case did not file an application by the
deadline fixed in the regulation. The Secretary took various steps
to notify possibly interested persons. These steps wll be
detailed later in this opinion.

Many of the plaintiffs in this case live on the Crow Creek
I ndi an Reservation at Fort Thonpson, South Dakota. They claimto
be lineal descendants of the Sisseton-Whpeton Sioux Tribe, but say
that they knew nothing about the fund until late 1994, when a
representative of the Bureau of Indian Affairs told them about it
at a neeting on the Crow Creek Reservation. (There nay be other
persons simlarly situated. The named plaintiffs brought this suit
on behalf of thenselves and others simlarly situated.) \Wether
the plaintiffs actually are eligible lineal descendants, and
whet her any of them individually, had actual know edge of the fund
earlier than they claim are questions of fact yet to be
determned. The governnent's defense of Iimtations is based upon
its general assertion that it long ago took reasonable steps to
notify interested persons that they needed to file an application
and, in fact, a nunber of people have so filed. The Secretary has
found, prior to the filing of this case, that each of 1,969 |ineal
descendants is eligible to receive a $746.00 share of the fund.
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See Sisseton-Wahpeton Sioux Tribe v. United States, 90 F.3d 351,
355 (9th Gr.) (per curian), cert. denied, 117 S. C. 516 (1996)
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(unsuccessful attenpt of the three nanmed tribes to invalidate
al toget her the share of the non-nenber |ineal descendants).

After learning of the fund' s existence at the neeting we have
described, the plaintiffs brought this case. They claimthat the
procedures used by the Secretary to notify eligible descendants
were |legally deficient and anounted to a breach of the governnent's
fiduciary duty as trustee. The basis of our jurisdiction is the
"Little" Tucker Act, 28 U S. C 8§ 1346(a)(2), under which the United
States has wai ved sovereign immunity with respect to civil actions
f ounded upon any Act of Congress or any regul ation of an executive
depart nent. The jurisdiction of the district courts (as
di stinguished fromthe United States Court of Federal d ains) under
this statute is limted to clains not exceeding $10, 000.00, and
each of the plaintiffs alleges that his or her individual claimis
| ess than this anount.

The parties agree that the applicable statute of Iimtations
is 28 US C 8§ 2401(a), which provides that "every civil action
comenced against the United States shall be barred unless the
conplaint is filed wthin six years after the right of action first
accrues." The crucial question, then, is when the plaintiffs'
claimfirst accrued. The parties agree that "accrual," for this
pur pose, occurs when the plaintiffs either knew, or in the exercise
of reasonabl e diligence should have known, that they had a claim
The District Court found that the claim accrued in 1972, when
Congress enacted its plan for distributing the settlenent funds.
It therefore held the action barred by limtations and di sm ssed
for lack of subject-matter jurisdiction. (Filing wthin the
applicable statute of Ilimtations is treated as a condition
precedent to the governnent's waiver of sovereign imunity, and
cases in which the governnent has not waived its immunity are
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out side the subject-matter jurisdiction of the district courts.)?
The Court further found, as an aspect of its accrual analysis, that
the steps taken by the government to notify the plaintiff were
constitutionally adequate and not otherwi se legally deficient.
Thi s appeal foll owed.

“ITlhere is a presunption that absent explicit |anguage to the
contrary, all funds held by the United States for Indian tribes are
held in trust.” Rogers v. United States, 697 F.2d 886, 890 (9th
Cir. 1983); see also United States v. Mtchell, 463 U S. 206, 225
(1983). This obligation derives from“a humane and self i nposed

policy which has found expression in many acts of Congress and
nunerous decisions of [the Suprene] Court” wunder which the
Governnent “has charged itself with noral obligations of the

hi ghest responsibility and trust” in carrying out its treaty
obligations with the Indian tribes. Semnole Nation v. United
States, 316 U S. 286, 296-97 (1942)(footnote omtted). Thi s

“trust relationship extends not only to Indian Tribes as
governnental units, but to tribal nenbers living collectively or
individually, on or off the reservation.” Little Earth of United

Judge Fl etcher has el egantly summari zed these jurisdictional
rules in Sisseton-Wihpeton Sioux Tribe v. United States, 895 F. 2d
588, 592 (9th Cir.), cert. denied, 498 U S. 824 (1990):

The doctrine of sovereign immunity
precludes suit against the United States
w t hout the consent of Congress; the terns of
its consent define the extent of the court's

jurisdiction. The applicable statute of
limtations is a term of consent. The
plaintiff's failure to sue within the period
of limtations is not sinply a waivable

defense; it deprives the court of jurisdiction
to entertain the action.
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Tribes, Inc. v. HUD 675 F. Supp. 497, 535 (D. Mnn. 1987),
anended, 691 F. Supp. 1215 (D. Mnn. 1988), aff’'d, 878 F.2d 236
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(8th Gr. 1989), cert. denied, 494 U S 1078 (1990). 1In this case,
the government points to no statutory |anguage relieving it of

these |ong-established obligations with respect to the |ineal
descendants of the Sisseton-Whpeton Sioux. Accordingly, the
governnment had the obligation to act as a trustee in its managenent
of the judgnent fund, and we nust judge its conduct “by the nbst
exacting fiduciary standards.” Sem nole Nation, 316 U S. at 297.

The fact that plaintiffs are beneficiaries of a trust does not
mean that they are exenpt from the running of the statute of
[imtations. See Menomnee Tribe of Indians v. United States, 726
F.2d 718 (Fed. Cr.), cert. denied, 469 U S. 826 (1984). The
statute of limtations begins to run when a trust beneficiary knows

or should know of the beneficiary' s claim against the trustee.
Nonet hel ess, because the beneficiary is entitled to rely upon the
good faith and expertise of the trustee, the beneficiary' s duty to
di scover <clains against the trustee 1is sonewhat |essened.
Manchester Band of Pono Indians v. United States, 363 F. Supp. 1238
(N.D. Cal. 1973). See Azalea Meats, Inc. v. Muscat, 386 F.2d 5, 9
(5th Cr. 1967) (footnote omtted) (“The presence of a fiduciary

relationship . . . bears heavily on the issue of due diligence.”).
The beneficiary’s duty to discover his or her clains against the
trust is further dimnished when the beneficiary has no idea that
the trust even exists. One of the fundanental obligations of a
trustee is the identification and notification of trust
beneficiaries. See G G Bogert and G T. Bogert, The Law of
Trusts and Trustees 8§ 961, at 3 (rev. 2d ed. 1984)(“[T] he trustee
is under a duty to notify the beneficiary of the existence of the
trust . . . "). See also Rogers v. United States, 697 F.2d 886,
890 (9th Gr. 1983). A beneficiary may reasonably expect that the

trustee will let the beneficiary know that he or she is a
beneficiary. When the beneficiary hears nothing about the trust
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fromthe trustee (or any other source), the beneficiary cannot be
expected to pursue a claimto the trust in a tinely fashion. 1In
this case, the plaintiffs were wholly unaware that the trust
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exi sted. Moreover, they were not in possession of facts that would
naturally have led them to inquire about the existence of the
judgnment fund, since neither they nor their tribal |eaders were
participants in the original lawsuit. Because plaintiffs had no
reason to know of the existence of the judgnent fund and,
consequently, of their possible claimto it, they have a strong
argunment that the statute of limtations did not begin to run on
their claim until they received actual notice of the fund s
exi stence in 1994. 2

Though plaintiffs had no know edge that shoul d have pronpted
themto pursue their clains against the fund, their clains stil
m ght be tinme-barred if the governnment adequately perfornmed its
duties as trustee. The governnent made sone efforts to notify
beneficiaries of the fund of its existence. In addition to
publ i shing the regul ations governing the fund’'s distribution in the

The way that courts have historically applied the statute of
limtations to clainms challenging so-called trust repudiations
provi des support for our approach. \Were the trustee repudi ates
the trust by claimng to hold the trust corpus as the trustee’s
own, the cause of action does not accrue until the beneficiary “has
knowl edge of the repudiation.” Sisseton-Whpeton Sioux Tribe v.
United States, 895 F.2d 588, 593 (9th Gr.), cert. denied, 498 U S
824 (1990).

There is authority that where the trustee repudiates the

trust, the statute of Iimtations wll apply “fromthe date when
the beneficiary . . . by the exercise of reasonable skill and
dil igence could have learned of [the repudiation].” See Bogert,

supra, 8 951, at 630-34. In all of the cases cited in support of
that proposition, however, the plaintiff/beneficiary was in
possession of sonme facts that woul d have put a reasonabl e person on
notice of the repudiation of the trust, and in none of themwas the
beneficiary justifiably ignorant of the existence of the trust
itself, as is the case here. C. Mnchester Band of Pono | ndi ans
V. United States, 363 F. Supp. 1238 (N.D. Cal. 1973) (since
governnent did not pay out inconme regularly to Band, a |ack of
paynents or information did not put Band on notice that governnent
was m smanagi ng funds).

-16-



Federal Regi ster, the governnment sent notification packets and news
rel eases to various |Indian organi zati ons and newspapers around the
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country. It also sent notice to the twelve area Bureau of |ndian
Affairs offices as well as the agencies that serve the specific
tri bes and asked the superintendents of those agencies to post the
notice. The governnment was able to | ocate one press rel ease dated
two weeks before the application deadline. The governnment and
plaintiffs also unearthed three articles from newspapers
distributed in South Dakota about the fund, though the articles in
two of the newspapers appeared less than a week before the
appl i cation deadline.

Wiile attenpting to notify the beneficiaries of the existence
of the trust and how they could claim their share of it, the
governnment was in possession of a 1909 annuity pay-roll listing the
names of over 1900 Sisseton-Wahpeton Sioux. It is this list that
the governnment is now using to determine the eligibility of
applicants for a share of the judgnent fund. Al nost 300 of the
names on the list (14 per cent. of the total) were fromthe Crow
Creek or Lower Brule areas of South Dakota, the areas of South
Dakota where nobst of the plaintiffs live.® As the plaintiffs
argue, “It would have been sinple to . . . provide concentrated
notification procedures in those areas where the ancestors were
known to have resided. . . .” Appellants’ Reply Br. 15. Gven the
hi gh concentration of Sisseton-Whpeton Sioux ancestors who |ived
in the Crow Creek area of South Dakota in 1909, the governnent,
acting inits role as trustee, should at | east have held a neeting
on the Gow Creek reservation to inform potential beneficiaries of
the fund’'s existence and to explain the application procedure to
t hem The governnment never held such a neeting for any of the
descendants of the Sisseton-Whpeton Sioux. W cannot say that the

SAIl of the plaintiffs are nenbers of the Crow Creek Sioux
Tribe. See Appellants’ Br. 8.
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plaintiffs shoul d have known of their interest in the fund because
a notice was at sone point tacked to a bulletin board in the | ocal
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reservation office.* W think that notice by publication is
insufficient to begin the running of the statute of limtations
agai nst a beneficiary who is unaware of the trust’s existence,
unl ess there is no reasonable alternative.® Because the steps that
t he governnent actually took were insufficient to put a reasonably
diligent beneficiary on notice of the trust’s existence, the
plaintiffs’ clains are not time-barred.?

The fact that plaintiffs’ clains are not tinme-barred does not
automatically entitle themto their share of the fund. They still
must contend wth the fact that the Secretary of the Interior
establ i shed an application deadline that plaintiffs failed to neet.
We note at the outset that it would seem sonewhat anonmal ous to
excuse plaintiffs from the six-year statute of limtations but
allow the Secretary to bar their claims wwth a deadline that gave
beneficiaries approximately five nonths to apply for their share of
the fund. W hold that by providing an unreasonably short tine

‘W al so note that even if the statute of limtations bars
sone plaintiffs’ clains, there may be beneficiaries in the group
who were young children or inconpetent at the tinme of the original
application deadline. |If so, the statute of limtations would not
bar their clains until three years after their disabilities were
lifted. 28 U S.C 8§ 2401(a).

SFor this reason and the reasons given by the District Court,
we also reject the governnent’s argunent that under 44 U S C
8 1507 notice by publication in the Federal Register was sufficient
to notify beneficiaries of their share of the Fund.

®Because we hold that the government failed to live up to its
trust obligations, we do not address the plaintiffs’ argunent that
the governnent’s notice procedures did not satisfy constitutional
standards. W are inclined to agree with the District Court on
this point. But efforts that satisfy constitutional standards may
nonet hel ess violate the governnent’s fiduciary obligations. A
trustee nust do nore than sinply conply wwth the Constitution
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period to allow beneficiaries to apply for their share of the fund
and failing to provide beneficiaries with adequate notice, the
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Secretary acted contrary to his common-| aw obligations as trustee.
Accordingly, the Secretary’'s deadline is invalid, and plaintiffs
shoul d have the right to apply for their share of the fund.

As we discussed above, the Secretary’s mnimal efforts to
notify beneficiaries of the existence of the trust corpus
denonstrate that he was not fulfilling his trust obligations when
he formulated the distribution plan.” No neetings were held on
tribal reservations even though the new tribal identities of the
beneficiaries’ Sisseton-Wahpeton ancestors were a natter of
historical record. Even if the Secretary did not have a duty to
di scover the identity of every lineal descendant and notify himor
her personally, he should have used the best neans of notice
reasonably practicable to try to notify as many beneficiaries as
possi bl e.

The Secretary makes nuch of the fact that there were 11, 000
timely applications, 190 of which were fromthe Fort Thonpson area
of South Dakota, where many of the nanmed plaintiffs nowlive. The
fact that many managed to find out about the fund, however, is
irrelevant if many whom the Secretary could easily have notified
did not. The record contains the testinony of several plaintiffs
and the affidavit of another that they were living in the Crow
Creek/Lower Brule area in 1972 and had no notice of their
eligibility for a share of the fund. Seventy-four other people
signed a list saying that they believed thenselves to be linea
descendants of Sisseton-Wahpeton tribal nenbers but received no

"W agree with the plaintiffs that the government may not
avoid its trust duties on the grounds that the budget and staff of
the Departnent of Interior are inadequate. This circunmstance nmay
wel | excuse any delay on the part of individual enployees of the
Bureau of Indian Affairs. But the United States nay not evade the
law sinply by failing to appropriate enough noney to conply with
it.
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notice of the availability of the fund until 1994. One wi tness
estinmated that there were at | east 500 descendants who woul d not
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receive their share of the fund under the Secretary’s distribution
schene.

The Secretary purported to require that beneficiaries of the
fund send in their applications within five nonths of the
promul gation of the regulations establishing the deadline. This
deadl i ne was unreasonably short, especially given the fact that the
i neal descendants of the Sisseton-Whpetons who were not nenbers
of the three successor tribes did not participate in the |awsuit
that led to the creation of the settlenent fund and thus had no
special reason to follow the proceeding. They also did not have
tribal |eaders who had reason to follow the proceeding and who
could therefore notify them of its outcone. Mor eover, the
Secretary could not plausibly argue that this deadline was
necessary (or even reasonably calculated) to distribute the fund
qui ckly because to this day, nore than 23 years later, the fund
remai ns undi stributed.?

8The Secretary may bl ane part of the delay (about ten years)
on the lawsuit filed by the successor tribes, as well as the
current lawsuit. According to the governnent, part of the tinme was
spent finishing the processing of applications for a different
judgment fund before the governnment could turn to the Sisseton-
Wahpet on fund. A BIA official who worked on distributing the
Si sset on-Wahpeton settl enment indicated that the other judgnent fund
del ayed distribution by as much as five years. There was no reason
for the Secretary to establish a deadline before the governnent
even had people who had tine to process the fund s applications.

It is not a legitimte response, given the governnent’s trust
obligations, to say that the purpose of the deadline was to reduce
the nunmber of applicants to a manageable level. As trustee, the
governnment has no interest in keeping people from applying for
their share of the fund. The only legitimte purpose of a deadline
in this context is to prevent applications from continuing to
trickle in after the Secretary is ready to distribute the fund.
Since the deadline set by the Secretary bore absolutely no
relationship to a realistic date of distribution, it was arbitrary.
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Accordingly, we hold that the distribution schene adopted by
the Secretary was contrary to his conmmon-|law trust obligations and
that the deadline cannot serve to bar plaintiffs’ clains to the
f und.

| V.

W reverse the District Court’s determnation that plaintiffs’
clains are barred by limtations, and also hold that the Secretary
may not use the 1973 deadline to bar the plaintiffs’ clains. W
remand to the District Court for proceedings consistent with this
opi ni on.

It is so ordered.

A true copy.

Att est:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUIT.

- 26-



